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11 Petitioner brings this special action to determ ne

whether the trial court abused its discretion or acted
capriciously or arbitrarily 1in denying his notion for
redeterm nati on of the probabl e cause underlying a mansl aughter
i ndi ct mnent handed down by a grand jury. A divided panel of the
court of appeals affirmed the trial court’s decision. W hold
that the denial of Petitioner’s notion was an abuse of
di scretion and we remand for a redeterm nation of probable
cause.

FACTS AND PROCEDURAL HI STORY
12 Petitioner Scott Maretick was severely injured and his
wi fe was killed when he |ost control of his car and crashed on
Frank Lloyd Wight Boul evard in Scottsdale on April 12, 2001.
Petitioner’s Corvette was allegedly traveling at approximtely
100 m | es per hour just before the inpact.
13 Mar eti ck was unconsci ous at the scene of the accident.
His injuries included brain trauma resulting in *“permanent
cognitive deficit with particular deficit in short-termmenory.”
As a result of his injuries, Maretick was never able to provide
investigators with a statenent regarding the events | eading up
to the accident. There are indications that Maretick will never
remenber the accident or the events immediately foll ow ng.

14 On Decenber 18, 2001, the State convened a grand jury
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to determ ne whet her probable cause existed to charge Maretick

with mansl aughter.

Scottsdale Police
prosecutor’s brief

acci dent, Twitche

The State presented only one wtness,
Detective Sean Twitchell. Fol l owi ng the
exam nation of the detective regarding the

| was asked a series of questions by the

menbers of the grand jury. The pertinent portion of the grand

jury transcript follows:

Grand Juror: What is his [Maretick’s]
health, his status now?

Detective Twitchell: Last time | checked,
he made pretty nmuch a full recovery.

Grand Juror: Have you spoken with him and
asked hi mwhy he was traveling |like that?

Prosecutor (to Detective Twitchell): You
have received no statenents; is that
correct?

Detective Twitchell: That's correct.

Grand Juror: Does he have any story to - -

Prosecutor (to juror): He [Detective
Twitchell] has received no statenents.

Grand Juror: I’'msorry.

Prosecutor: Any other questions?

Prosecutor (to Detective Twitchell): There

bei ng no

excused.

further questions, you may be

Fol | owi ng the proceeding, the grand jury returned an indictnent

for mansl aught er agai nst Mareti ck.
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15 Maretick filed a notion in superior court requesting
a redeterm nation of probabl e cause, arguing that he “was deni ed
his right to have the State present evidence to the grand jury
in a fair and inpartial manner, and was deni ed substantial due
process in having an indictnment returned against himwth the
use of msleading testinmony.” His notion contained three
argunments: First, he argued that Detective Twitchell knew that
his injuries were severe and ongoing,*! and therefore the
detective was not truthful when he testified that Maretick had
fully recovered. Second, he contended that the prosecutor was
not fair and inpartial when he inpeded the grand juror’s
guestions regarding any statenents Maretick made to police

Maretick mai ntains that the manner in which the prosecutor spoke
intimdated the grand juror into apologizing for asking the
question. Maretick argued that by this conduct, the prosecutor
interfered with the grand jury's attenpt to investigate his
case, which violated his right to have the grand jury operate

i ndependently of the prosecutor. Third, Maretick contended t hat

L Maretick bases this contention upon the affidavit of
hi s daughter, Angela Maretick. In that affidavit, Angela stated
that Officer Twitchell contacted her I ess than a nonth before
the grand jury hearing in an attenpt to question Maretick about
the accident. Angela avows that she told Detective Tw tchel
that Maretick’s injuries were long term that he suffered from
per manent brain damage, and that he had no nenory of the
acci dent.
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the detective’'s false representation regarding his health,
“coupled with the State's failure to reveal why Detective
Twitchell ‘received no statements’ from M. Maretick,” gave the
grand jury the inpression that he refused to testify for fear of
self-incrimnation. He argued that this course of conduct
violated his Fifth Amendnment right to be free from conpelled
self-incrimnation. As a result, Maretick clainmd that the
State should have given an instruction advising the jurors of
his Fifth Amendnment right to remain silent and that any deci sion
to exercise that right could not be held against him

16 The trial judge agreed that the detective's testinony
was ni sl eadi ng.? The court was al so troubl ed by the prosecutor’s
conduct,® but denied the notion, finding that the m sleading
testi mony and questi onabl e prosecutori al conduct were coll ateral
to the issues of probable cause and, therefore, Maretick

suffered no prejudice. A divided panel of the court of appeals

2 The State has not contended that the detective's
testi nony was other than m sl eadi ng.

s In her mnute entry, the judge explained that “it is
unclear to the Court why the prosecutor felt it necessary to
interrupt the grand juror repeatedly as she attenpted to ask
gquestions of the detective, and to answer the questions for
him. . . . It may be that the prosecutor was concerned that an
el ement of synpathy for Defendant m ght have arisen if the
detective was allowed to fully respond to the grand juror’s
inquiries, as the Grand Jury would have then been nmade aware of
Def endant’s current nedical condition.”
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affirmed the ruling.

17 This court has jurisdiction under Article 6, Section
5(1) of the Arizona Constitution and Arizona Rul es of Procedure
for Special Actions 8(b). See Crimm ns v. Superior Court, 137
Ariz. 39, 40, 668 P.2d 882, 883 (1983). Al t hough this court
normal |y reviews decisions in special action cases by petition
for review, we will grant review if exceptional circunstances
render that process inadequate. Ariz. R P. Spec. Act. 8(b). W
find that to be the situation here and therefore grant review
We do so because an indictment may be chall enged only through
interlocutory proceedings. Moreover, and nore inportantly, we
do so to stress the unique trust vested in prosecutors in their
role as “mnisters of justice” when assisting the grand jury in
its function. See Ariz. R Sup. Ct. 42, ER 3.8 cnt.

DI SCUSSI ON

l. THE GRAND JURY

18 The Suprenme Court has described the grand jury as “a

primary security to the innocent against hasty, malicious and
oppressive persecution; it serves the inval uable function in our
soci ety of standing between the accuser and the accused . . . to
determ ne whether a charge is founded upon reason or was
dictated by an intimdating power or by malice or ill wll.”

Whod v. Georgia, 370 U S. 375, 390 (1962). The grand jury’'s
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mssion is “to bring to trial those who may be guilty and cl ear
the innocent.” Marston’s Inc. v. Strand, 114 Ariz. 260, 264,
560 P.2d 778, 782 (1977). To do its job effectively, the grand
jury must receive a fair and inpartial presentation of the
evidence. Crinmmns, 137 Ariz. at 41, 668 P.2d at 884; State v.
Emery, 131 Ariz. 493, 506, 642 P.2d 838, 851 (1982). Because
def endants enjoy few procedural rights before the grand jury,
grand juries nust be unbiased and independent and nust act
“i ndependently of either prosecutor or judge.” Marston's, 114
Ariz. at 264, 560 P.2d at 782.

19 Grand jurors have a right to hear all relevant, non-
protected evidence that bears on the case. See id. Thus, if
the grand jurors have reasonable ground to believe that other
avai |l abl e evidence “will explain away the contenpl ated charge,
they may require the evidence to be produced.” Ariz. Rev. Stat.
8§ 21-412 (2002); see also Crinm ns, 137 Ariz. at 44, 668 P.2d at
887 (Feldman, J., specially concurring).

1. THE PROSECUTOR S ROLE

110 The prosecutor’s role before the grand jury is unique
in our system The prosecutor acts not sinply as an advocat e,

but as a “mnister of justice,” who assists the jurors in their
inquiry. See Ariz. R Sup. C. 42, ER 3.8 cnt. Prosecutors
bear a “particularly weighty duty not to influence the jury
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because t he defendant has no representative to watch out for his
interests” before the grand jury. State v. Hocker, 113 Ariz.
450, 454, 556 P.2d 784, 788 (1976), disapproved on other
grounds, State v. Jarzab, 123 Ariz. 308, 311, 599 P.2d 761, 764
(1979). The prosecutor therefore “nust not take advantage of
his or her role as the ex parte representative of the state
before the grand jury to unduly or unfairly influence it.” 1
ABA Standards for Crimnal Justice, Ch. 3, Std. 3-3.5 cm. (2d
ed. 1980). Indeed, the prosecutor mnmust “give due deference to
[the grand jury’'s] status as an independent |egal body.” Id.
Significantly, the initiation and control of questioning “rests
with the grand jury and not the prosecutor.” Gershon .
Broonfield, 131 Ariz. 507, 509, 642 P.2d 852, 854 (1982), quoted
in Crimmns, 137 Ariz. at 44, 668 P.2d at 887 (Feldman, J.,
specially concurring). |In other words, the prosecutor’s powers
“are derived from the grand jury; it is the grand jury that
possesses the broad investigative powers, and . . . nust be the
deci sionmaker.” 1d. It is not the prosecutor’s role to deflect
the grand jury fromits inquiry.
I 1'1. DEFENDANT' S CHALLENGE
111 A grand jury’'s finding of probable cause my be

chal I enged only on two grounds: “that an insufficient nunber of



grand jurors concurred in the indictment, or that the defendant
was denied a substantial procedural right.” State ex rel.
Collins v. Kamn, 151 Ariz. 70, 72, 725 P.2d 1104, 1106 (1986)
(citing Ariz. R Crim P. 12.9(a)). Maretick asserts that
Detective Twitchell’s m sl eading testinony, the obstruction of
guestioning by the prosecutor, and the failure to give
appropriate instructions conmbined to deny his substantial
procedural right to a fair and inpartial grand jury proceedi ng.
112 In Crinmns, we exanined a simlar claimof a denial
of a substantial procedural right. 137 Ariz. at 40, 668 P.2d at
883. The defendant in Crimmns was indicted on a Kkidnaping
char ge. I d. His defense was that he had made a citizen's
arrest of a young man whom he t hought had burglarized his hone.
| d. The State’s only witness, the investigating officer,
i naccurately testified before the grand jury that he had no
evi dence that the all eged ki dnaping victi mwas i nvolved with the
burglary. Id. at 42, 668 P.2d at 885. This court found that
the testinony, by itself, was not enough to require
redetermnation by the grand jury. | d. The inaccurate
testi nmony, however, when coupled with the State’'s failure to
give instructions regarding the citizen's arrest statute,
“rendered the presentation of this case less than fair and
i npartial.” | d. We therefore held that when the State
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wi t hholds information from the grand jury and couples that
conduct with inadequate instructions on the |aw, the defendant
may be entitled to a redeternination of probable cause by an
i ndependent grand jury. 1d. at 43, 668 P.2d at 886.

113 The circunstances are simlar here. The State

presented its case through a single witness, the investigating
detective. That witness msled the grand jury by stating that
Maretick had enjoyed a full recovery, when he knew that
Maretick’s brain damage was long term if not permanent.
| ndeed, he knew that Maretick was rendered unconscious at the
scene and while Maretick was sonmewhat inproved, he had never
regai ned his nmenory of the events relating to the accident.

114 While this m srepresentati on alone was not enough to

merit a redetermnation in this case, the prosecutor assisted in
m sdirecting the grand jury in two respects. First, he failed
to correct the msstatenent. Second, he refused to allow the
witness to answer the juror’s questions, interposing hinself
bet ween the juror and the witness in such an intimdating manner
that the juror felt conpelled to apol ogize for having asked a
question that she had every right to ask — and to have honestly
and respectfully answered by the witness. The facts nake this

case simlar to Crimmns, in which this court found a deni al of

due process leading to an order for renmand. But to further
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sully the picture here, the prosecutor failed to instruct the
grand jury that it was Maretick’'s right to be free from self-
incrimnation, that Maretick had no obligation to present
evi dence, and that the jurors could draw no negative inference

fromhis failure to do so. See State v. Corrales, 138 Ariz.

583, 588 n.3, 676 P.2d 615, 620 n.3 (1983) (reiterating the
commonly wunderstood proposition that a jury may not draw
negative inferences froma crimnal witness's exercise of his
Fifth Anmendnment right); see also Mnh T. v. Ariz. Dep’'t of Econ.
Sec., 202 Ariz. 76, 79, T 13, 41 P.3d 614, 617 (App. 2001)
(stating that an individual’s Fifth Anmendnment privil ege “can be
claimed in any proceeding,” whether civil or crimnal). Wile
the prosecutor was not strictly required to give the
instruction, there is little doubt that the conbination of the
witness’'s msleading testinmony, the prosecutor’s intervention
during grand jury questioning, and the failure to instruct the
jurors in the applicable constitutional |aw raises the concern
that the grand jury may have based its indictnment upon inproper
evi dence and | aw. *

115 The State counters that, while all of the foregoing is

4 Al t hough i nstructions to grand juries are usual ly given
bef ore any cases are presented, no rule prohibits giving a later
instruction should justice and the needs of the case require
that it be given.
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true, the errors did not prejudice Maretick and therefore were
harm ess. In a crimnal proceeding, error “is harmess if we
can say, beyond a reasonable doubt, that the error did not
contribute to or affect the [outcone]. We nmust be confident
beyond a reasonabl e doubt that the error had no influence on the
jury’s judgnent.” State v. Bible, 175 Ariz. 549, 588, 858 P.2d
1152, 1191 (1993) (internal citations and quotation omtted).

116 In determ ning whether the error was harmess, we
consi der each m sstep in context. See Crinmmns, 137 Ariz. at
42, 668 P.2d at 885. The jurors heard the m sl eadi ng testinony
regarding Maretick’s health and were |l ed to believe that he was
fully recovered and able to make a statenent, had he wi shed to
give one. When a juror asked the detective whether Maretick had
made any statenents, the questions were intercepted and
defl ected by the prosecutor, who prevented the w tness from
answering. And finally, the jurors were not instructed as to
Maretick’s Fifth Amendnent rights and how to properly consider
his silence. The untrue statenents by the detective, the
interference by the prosecutor, and “[t]he om ssion of that
| egal advice, considered with the i naccurate testinony, rendered
the presentation of this case less than fair and inpartial.”
Id. We cannot say beyond a reasonabl e doubt that such error is

harm ess.
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117 We do not know why the prosecutor cut off the grand

jurors’ questions. The trial judge posited that he did so
fearing that the detective s answer would evoke synpathy from
the jurors and prevent an indictment. VWile synpathy is not a
rel evant factor in determ ning probable cause, it is inpossible
to know where the questioning mght have led or how the
information m ght have influenced the jury because of the
prosecutor’s wuntimely interruption. Nor is the fact that
Maretick made no statenent to the police a relevant factor for
consideration in determ ning probable cause. As a mnister of
justice, the prosecutor nust ensure that the jurors understand
such fundanmental tenets of |aw.
118 I n dissenting fromthe court of appeal s deci si on, Judge
Noyes observed that the detective and prosecutor nust have
feared that the grand jury m ght not indict:

From this scenario energes a strong

appearance that the prosecutor and the

police officer knew that the officer had

given false testinony, and that they each

acted as they did because they were afraid

that the grand jury mght not indict

Appellant if the officer gave truthful

answers to the grand jury’ s questions. The

real issue here is whether this was a

fundanmentally fair grand jury process.

Maretick v. Jarrett, 1 CA-SA 02-0116 (Ariz. App. Jul. 22, 2002)

(dec. order) (Noyes, J., dissenting). W find that it was not
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a fundamentally fair process, and we are not convinced, beyond
a reasonabl e doubt, that the errors had “no influence on the
jury’s judgnent.” Bible, 175 Ariz. at 588, 858 P.2d at 1191
119 The grand jury, as an i ndependent body, must be al | owed
to pursue the investigation as it chooses, unless it i s pursuing
“clearly inmproper and unfair lines of inquiry.” State V.
Superior Court (Smth), 186 Ariz. 143, 145, 920 P.2d 23, 25
(App. 1996). (Questions regarding statenments Maretick may have
made to the police cannot be said to be a clearly inproper or
unfair line of inquiry. A prosecutor “is the representative not
of an ordinary party to a controversy, but of a sovereignty
whose obligation to govern inpartially is as conpelling as its
obligation to govern at all.” Berger v. United States, 295 U S.
78, 88 (1935), overruled on other grounds, Stirone v. United
States, 361 U S. 212 (1960). In this wunique role, the
prosecutor “is in a peculiar and very definite sense the servant
of the law.” Id. The servants of the |aw whose conduct we
exam ne here interfered with the grand jury' s inquiry and in
doi ng so denied Maretick’s substantial procedural rights.
CONCLUSI ON

120 W find that Maretick’s right to due process was
violated by the detective s msleading testinony, coupled with
t he prosecutor’s interference with the grand jury’ s i ndependence
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and his failure to instruct the jury regarding the pertinent
law. We therefore vacate the opinion of the court of appeals,
reverse the decision of the superior court, and remand the case

for a redeterm nation of probable cause.®

Rebecca White Berch, Justice

CONCURRI NG

Charles E. Jones, Chief Justice

Ruth V. McGregor, Vice Chief Justice

Stanley G Feldman, Justice (retired)

M chael D. Ryan, Justice

5 Maretick asks us to dism ss with prejudice, but we do
not find here the type of consistent or egregi ous prosecutori al
m sconduct necessary for such a determ nation. See State v.
Mnnitt, __ Ariz. ___, 55 P.3d 774 (2002); Pool v. Superior
Court (State), 139 Ariz. 98, 677 P.2d 261 (1984).
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